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The Texas Criminal JusƟ ce CoaliƟ on (TCJC) works with peers, policy-makers, 
pracƟ Ɵ oners, and community members to idenƟ fy and promote smart jusƟ ce 
policies that safely reduce the state’s costly over-reliance on incarceraƟ on – creaƟ ng 
stronger families, less taxpayer waste, and safer communiƟ es.
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Texas Indigent Defense Commission: 
Helping Counties Implement What Works 

For System-Wide Cost Savings

INTRODUCTION

In 2001, the Texas Legislature passed the Texas Fair Defense Act (FDA).  The comprehensive, biparƟ san 
bill, sponsored by Senator Rodney Ellis (D., Houston), addressed a statewide crisis in the criminal jusƟ ce 
system by providing state funding for, and oversight of, indigent defense in Texas’ 254 counƟ es.  One of 
the central components of the FDA was the creaƟ on of the Task Force on Indigent Defense (renamed the 
Texas Indigent Defense Commission [Commission] in 2012), which was charged with distribuƟ ng funds 
to counƟ es, providing them technical support, monitoring county compliance with state standards and 
consƟ tuƟ onal requirements, and developing policies and standards related to indigent defense.  Over the 
past decade, the Commission has been crucial in helping Texas counƟ es provide consƟ tuƟ onally required 
counsel to indigent people accused of crimes.  Under the leadership of Commission Chair Sharon Keller 
(Presiding Judge, Texas Court of Criminal Appeals) and ExecuƟ ve Director Jim Bethke, the Commission 
has developed into an eff ecƟ ve and criƟ cal resource for Texas counƟ es, and it has facilitated a number of 
improvements in indigent defense.  

Snapshot of accomplishments since the passage of the Texas Fair Defense Act:

Texas has increased the number of full-Ɵ me public defender offi  ces from seven to 19.

Texas has expanded the number of counƟ es being served 
by some form of public defender offi  ce from seven to more 
than 155, spanning all nine administraƟ ve judicial regions.

Texas has increased the number of indigent people provided 
consƟ tuƟ onally guaranteed defense representaƟ on by 45 
percent (324,000 in 2002; 471,000 in 2011). 

Texas has 79 new defense-related programs—ranging 
from direct client services to technology iniƟ aƟ ves—
that were created through Commission funding.

The jail populaƟ ons of several Texas counƟ es have 
decreased, ranging from 12 percent in Taylor County to 
50 percent in Hidalgo County.  This brings with it cost 
savings and fewer lifelong collateral consequences for 
system-impacted individuals.

Commission-funded innocence projects at Texas’ public 
law schools have exonerated 10 people.

The Commission has provided vital resources to 
stakeholders across the state, including:

 model forms for indigency determinaƟ ons and 
magistrate warnings, as well as sample adult and 
juvenile indigent defense plans and plan templates, 
all of which are adaptable to fi t local needs;

Texas State Senator Rodney 
Ellis, the sponsor of the FDA 
and a leader in criminal 
jusƟ ce reform, says the FDA’s 
successes are aƩ ributable to 
“(1) mandaƟ ng standards, 
(2) providing [discreƟ onary] 
funding that is used as a ‘carrot’ 
for jurisdicƟ ons to improve 
indigent defense services and 
innovaƟ on, (3) consistent 
poliƟ cal advocacy, and (4) 
community mobilizaƟ on.”  
Recognizing that the counƟ es 
have made substanƟ al gains – 
noƟ ng “we were so far behind 
we could not help but go up” 
– he advises that conƟ nued 
funding and commitment is 
necessary to help realize the 
goals of the FDA.



HELPING COUNTIES IMPLEMENT WHAT WORKS FOR SYSTEM-WIDE COST SAVINGS

2 www.TexasCJC.orgTexas Criminal Justice Coalition

 over 200 presenta  ons and trainings to more than 15,000 people, including judges, lawyers, and 
other system stakeholders;

 over 55 publica  ons on issues ranging from comprehensive indigent defense system reviews to 
guides on juvenile jus  ce and mental health in the criminal jus  ce system; and

 an interac  ve and integra  ve website that coun  es use to report indigent defense data to the 
Commission.  Moreover, the website serves as a resource to legislators, the public, and the 
media by providing detailed informa  on on state and local ini  a  ves, access to publica  ons and 
training videos, and county-specifi c indigent defense data.

The keys to the Commission’s success in helping coun  es meet their cons  tu  onal obliga  ons to indigent 
defendants are three-fold: its respect for local control, its commitment to meaningful collabora  on, and 
its focus on transparent opera  on.

Members of the Texas Indigent Defense Commission Board
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THE IMPORTANCE OF COUNSEL

Equal access to jusƟ ce is a core American and Texas value.  A ciƟ zen’s right to defend himself against 
criminal charges should not depend on his fi nancial status.  FiŌ y years ago, in 1963, the United States 
Supreme Court held that every person accused of a felony has a consƟ tuƟ onal right to counsel.1  The 
Court later recognized the right to appointed counsel for people accused of misdemeanors who face 
incarceraƟ on.2  Similarly, the Texas ConsƟ tuƟ on guarantees the right to representaƟ on, and the Texas 
Code of Criminal Procedure provides that any indigent person facing confi nement is enƟ tled to appointed 
counsel at trial and aŌ er convicƟ on.3

Despite these guarantees, Texans have regularly appeared in court without counsel.  The state of indigent 
defense reached crisis level by 2001.  Across Texas, there was inconsistency in the delivery of indigent 
defense services.  Reports from the State Bar of Texas, House Research OrganizaƟ on, and Texas Appleseed 
outlined key concerns about consƟ tuƟ onally inadequate representaƟ on across Texas:4  

Courts failed to appoint counsel for indigent defendants and accepted uncounseled waivers of the 
right to an aƩ orney at alarming rates.

Even when people were appointed counsel, aƩ orneys oŌ en lacked training, resources, and case 
limits, thereby rendering the appointment ineff ecƟ ve.

CounƟ es lacked standards, transparency, and conƟ nuity in appointment procedures and defense 
pracƟ ces.

CounƟ es, judges, and aƩ orneys providing indigent defense lacked accountability, resulƟ ng in 
unjusƟ fi able dispariƟ es and substandard representaƟ on.

CounƟ es suff ered from a signifi cant lack of funding for indigent defense.

As a result of these systemic defi ciencies, thousands of ciƟ zens across the state were pleading guilty or 
facing trial without benefi t of counsel or adequate representaƟ on. 

Substandard representaƟ on has signifi cant fi nancial and human costs.  For example, failure to provide 
competent counsel can lead to wrongful convicƟ ons.  With 87 documented exoneraƟ ons, Texas ranks third 
in the naƟ on for the number of exoneraƟ ons of wrongfully convicted individuals.5  Wrongfully convicted 
persons do not only lose their liberty and have diffi  culty maintaining familial and other relaƟ onships, 
they typically have tremendous trouble adjusƟ ng upon release.6  The family members of the wrongfully 
convicted suff er as well, losing contact with a loved one for years, and spending signifi cant sums on 
appeals.  VicƟ ms, too, are denied jusƟ ce and security as perpetrators remain free.  

In addiƟ on to the devastaƟ ng eff ect on individual lives, wrongful convicƟ ons result in tremendous costs to 
the community.  They undermine the public’s confi dence in the criminal jusƟ ce system, allow criminals to 
vicƟ mize others, and cause a drain on scarce resources.  As of May 21, 2012, the State of Texas had paid a 
total of $49.5 million to exonerees in an eff ort to compensate them for their losses.7  While many diff erent 
causes exist for wrongful convicƟ ons, some may be avoided if defendants are represented by competent 
counsel.  Indeed, a recent unanimous Texas Supreme Court decision allowed for a $2 million payment for 
a man who was released from prison 26 years aŌ er the Texas Court of Criminal Appeals found his lawyer 
to be ineff ecƟ ve.8 

Failure to provide adequate representaƟ on to indigent defendants can also result in unnecessary pretrial 
incarceraƟ on, which burdens county budgets.9   On average, counƟ es spend 11 to 14 percent of their 
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budgets on jail costs.  CollecƟ vely, Texas counƟ es spend approximately $2 million per day on pretrial 
incarceraƟ ons.10  People who are jailed pretrial oŌ en lose their jobs; students fall behind in, or are forced 
to withdraw from, school; and children who have an incarcerated parent are leŌ  without economic support 
or adult supervision, which can lead to youth dropping out of school to take a job or becoming involved in 
the juvenile or criminal jusƟ ce system themselves.  

Numerous other consequences arise from a poorly maintained indigent defense system.  For instance, 
criminal cases lack fi nality: cases reversed on appeal result in retrials and someƟ mes a new round of 
appeals; this burdens county budgets and takes a toll on vicƟ ms and their families, who must relive 
their traumaƟ c experiences while being leŌ  in legal limbo.  Lawsuits challenging unfair indigent defense 
pracƟ ces, such as Rothgery v. Gillepsie,11 which lasted four years and climbed to the United States Supreme 
Court, and Heckman v. Williamson County,12 especially strain county budgets.

Texas Indigent Defense Commission Board Mee  ng
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THE FAIR DEFENSE ACT AND 
THE TEXAS INDIGENT DEFENSE COMMISSION

The Texas Legislature enacted the FDA to help counƟ es meet their consƟ tuƟ onal obligaƟ on to provide 
counsel to indigent defendants.13  Specifi cally, the FDA did the following:

(1) established requirements regarding Ɵ ming of appointment, qualifi caƟ ons of counsel, and indigency 
determinaƟ ons;

(2) required counƟ es to adopt a plan for, and report to the Commission on, delivery of indigent defense 
services, including expenditures; 

(3) provided state funding to supplement county spending on indigent defense.  NOTE: Funds being 
expended are not from the state’s general revenue, but rather from dedicated fees comprising a 
percentage of court costs collected by the counƟ es, fees on surety bonds, and a porƟ on of aƩ orneys’ 
State Bar of Texas dues.  Indeed, according to a report by The Spangenberg Group using data from 
2008, Texas ranks 48th among states in per capita indigent defense spending; among the 10 largest 
states, Texas ranks last in providing state funds for indigent defense;14 and     

(4) created the Commission as a standing commiƩ ee of the Texas Judicial Council, with administraƟ ve 
support from the Offi  ce of Court AdministraƟ on to provide counƟ es funding and technical support, 
develop standards, and provide oversight.15

The Commission, which currently has a staff  
of 11, is overseen by a Board composed of 13 
members (appointed and ex-offi  cio).16  Six 
of the current members have served on the 
Commission from its incepƟ on.17  The general 
duƟ es and funcƟ ons of the Commission include:

seƫ  ng statewide policies and standards 
for the provision and improvement of 
indigent defense;

granƟ ng counƟ es funds to provide and 
improve indigent defense;

monitoring county compliance with indigent 
defense laws (fi scal and policy monitoring);

providing technical support;

providing program research assistance; and

serving as an informaƟ on clearinghouse 
on indigent defense.

The majority of the funds provided to the 
Commission are awarded to counƟ es through 
two general types of grants.  First, formula 
grants are based on populaƟ on and take into 
account a county’s increases in indigent defense 
costs.  The only condiƟ on for receiving this type 

The Honorable 
Sharon Keller, 
Presiding Judge, Texas 
Court of Criminal 
Appeals, has served 
as the Chair of the 
Commission since its 
incepƟ on in 2001.  
An admiƩ ed skepƟ c 
at the beginning, 
Judge Keller notes, 
“Like many other people, I was worried about 
the [Commission] being a burden on the 
counƟ es and the judges.  It hasn’t been—we 
have been a lot more helpful.”  Judge Keller 
aƩ ributes the Commission’s success in part 
to its commitment to collaboraƟ on:  “We 
just invite everyone that we think might care 
so they can provide their opinion and help 
focus the issues.  The local enthusiasm for 
trying to improve indigent defense has been 
amazing to see.  All we have to do is ask, ‘How 
can we help?’ and step back and let [local 
governments] take the lead.”
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of funding is compliance with the planning and reporƟ ng requirements of the FDA.  Second, compeƟ Ɵ ve-
based discreƟ onary grants assist counƟ es in developing new, innovaƟ ve programs or processes to improve 
the delivery of indigent defense.  In 2011, the Commission provided over $33 million in grants to counƟ es 
($25 million in formula grants and $8.6 million in discreƟ onary grants).  While this state funding represents 
a substanƟ al improvement from the lack of any state funding prior to the FDA, it represents only 17 percent 
of total indigent defense expenditures in Texas.  CounƟ es paid the remaining 83 percent ($164,724,287).18    

In approaching its obligaƟ ons, the Commission considered how it could assist local governments in meeƟ ng 
the requirements of the FDA and state and federal consƟ tuƟ ons.  It determined that the guiding principles 
are respect for local control, meaningful collaboraƟ on, and transparent and open government.

Local Control / Empowering Communities 

Central to the Commission’s approach is its commitment to respect local control, giving support 
where needed while ensuring that counƟ es understand that with autonomy comes responsibility.  The 
Commission has taken a “boƩ om-up approach” while working with local offi  cials to improve indigent 
defense.  ExecuƟ ve Director Jim Bethke explains the Commission’s open-minded approach: 

We did not have any preconceived noƟ ons about what was the best way to provide 
indigent defense services.  In large part, we had to be educated.  We looked back at 
38 years of what other jurisdicƟ ons had done to see what worked and what didn’t. We 
operated much like a consulƟ ng fi rm, viewing the counƟ es as our clients.  Although we 
provided technical support—and in some instances oversight—the counƟ es are the ones 
that ulƟ mately direct and ‘own’ the projects.

Each Texas county develops its own indigent defense plan and can access Commission models and resources.  
The Commission provides evidence-based research and expert assistance to local offi  cials to assist them 
in making informed decisions.  Placing the knowledge directly into the hands of the people charged with 
providing indigent defense services ulƟ mately results in a more cost-eff ecƟ ve and consistent delivery of 
consƟ tuƟ onally mandated indigent defense services. 

Project Example: Cameron County  

Cameron County offi  cials knew they had some issues relaƟ ng to the provision of counsel to indigent 
defendants, but they were not quite sure how to address them.  In 1996, The Spangenberg Group released 
a troubling report outlining some signifi cant problems in the county’s criminal jusƟ ce system.  Over 10 
years later, it did not appear that these problems had been resolved.  Most criƟ cally, although the FDA and 
the county’s local indigent defense plan required prompt appointment of counsel for qualifi ed defendants, 
people languished in jail for weeks before receiving counsel—delaying jusƟ ce and overcrowding the jail.  
In 2008, District Court Judge Arturo Nelson (D., Brownsville) and County Judge Carlos Cascos (R., Cameron 
County) requested that the Commission conduct an assessment of the county’s indigent defense system 
and recommend improvements.  Commission staff  arranged for The Spangenberg Group and David 
Slayton (now administraƟ ve director of the Offi  ce of Court AdministraƟ on) to assist with the review.  AŌ er 
conducƟ ng site visits, reviewing court fi les and data, and meeƟ ng with stakeholders, the team issued a 
report detailing the various barriers to prompt access to counsel and making recommendaƟ ons on how 
to remove those barriers. 
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At the county’s request, the Commission provided funding 
to create an indigent defense services department to 
manage appointments.  The county replaced its contract 
system with an assigned counsel program.  County leaders 
demonstrated their commitment to indigent defense by 
raising addiƟ onal revenue to address chronic underfunding 
of indigent defense and to ensure its ciƟ zens’ consƟ tuƟ onal 
rights were safeguarded.  Although the county conƟ nues 
to struggle with funding, there have been noƟ ceable 
improvements in indigent defense, including faster 
and more effi  cient assignment of counsel, resulƟ ng in 
enhanced access to jusƟ ce.  Cameron County’s experience 
is an excellent example of the Commission working with 
local partners to solve problems.

Project Example: Mental Health IniƟ aƟ ves 

In 2007, Travis County received a grant to establish the fi rst freestanding mental health public defender 
offi  ce in the United States.  It is esƟ mated that 20 to 30 percent of all inmates in the Texas correcƟ onal 
system have mental health problems,19 and they are in need of specialized treatment and services to 
prevent further contact with the criminal jusƟ ce system.  Through a start-up grant from the Commission, 
the Travis County Mental Health Public Defender (MHPD) Offi  ce was created to help (1) enhance legal 
representaƟ on by providing aƩ orneys with specialized knowledge needed to defend individuals with 
mental illness; (2) minimize the number of days that an individual with mental illness spends in jail; (3) 
increase the number of dismissals among defendants with mental illness; and (4) reduce recidivism by 
providing intensive case management services.  Composed of two aƩ orneys, two social workers, two case 
workers, and administraƟ ve staff , the MHPD Offi  ce provided representaƟ on in 1,236 legal cases and 1,762 
case management referrals by spring 2011.  As a result of the holisƟ c representaƟ on that integrated legal 
help with social services, the MHPD Offi  ce achieved dismissals in 42 percent of its cases, defendants were 
jailed for fewer days than the average in Travis County, and both client saƟ sfacƟ on and success in the 
community increased, with recidivism rates decreasing by 38 percent.20  In 2012, the MHPD Offi  ce became 
fully funded by Travis County. 

Several other counƟ es, including Bexar, Dallas, El 
Paso, Fort Bend, Harris, and Limestone,  learned from 
Travis County’s experience and implemented diff erent 
versions of the program that were consistent with 
their local needs.  Each program is designed to ensure 
that assigned counsel with mental health experƟ se 
is teamed with professionals, such as social workers, 
to serve defendants with mental health needs.  In 
each county, this has resulted in lower rates of 
incarceraƟ on—as well as reduced recidivism—
and more consistent and successful defendant 
engagement in mental health services.21

“Cameron County’s conƟ nued 
improvement is the result of the 
county’s willingness to make 
the administraƟ on of jusƟ ce 
more effi  cient while meeƟ ng the 
requirements of the law and doing 
what is morally right.  We could 
not have done it without the help 
of the Texas Indigent Defense 
Commission and the guidance of its 
Commission members.” 

– Judge Arturo Cisneros Nelson, 
138th District Court

“The Commission has done a fantasƟ c 
job.  The members have the right 
temperament to build consensus.  The 
Commission helps to point out what is 
wrong and then help a county succeed.  
It is not just ‘our way is the best way,’ 
but instead the Commission helps 
counƟ es look to others in the state for 
best pracƟ ces.”

 – Texas State Senator Rodney Ellis
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In Lubbock and Montgomery CounƟ es, the eff ects have been even broader.  Inspired by the success of 
the Travis County MHPD Offi  ce, both counƟ es recently used it as a model to develop Managed Assigned 
Counsel programs to coordinate representaƟ on of defendants suff ering from mental illness, and who are 
accused of misdemeanors or felonies, with specialized advocates and support.  Although the results of 
program implementaƟ on are not yet available, county offi  cials are hopeful that increased assistance for 
these populaƟ ons will have signifi cant individual and community-wide benefi ts.

Collaboration

The Commission has been very deliberate in taking a collaboraƟ ve approach.  ExecuƟ ve Director Jim 
Bethke noted the Commission’s approach to starƟ ng a project: 

The key to successfully developing and implemenƟ ng projects or policy is making sure that 
we have the right people at the table from the start.  It is not enough to have warm bodies 
in the chair; we have to listen and respond to their concerns.  Even if we cannot saƟ sfy 
everyone’s wants, we will explain what acƟ ons we are taking—and not taking—and why.  

Bethke also explained, “One lesson we have learned is that without suffi  cient stakeholder ‘buy-in,’ even the 
best plans are likely not to succeed.”  Through its work with county system stakeholders, the Commission 
has been successful at building nontradiƟ onal alliances for the purpose of working toward a common goal.  
Defenders and prosecutors who appropriately take adversarial posiƟ ons in the courtroom are encouraged to 
share data and ideas to help understand and resolve challenges in the criminal jusƟ ce systems of a parƟ cular 
county.  In working together for a specifi c purpose, the parƟ es conƟ nue to recognize that they serve diff erent 
funcƟ ons and are able to maintain proper boundaries.  The Commission also partners with educaƟ onal 
insƟ tuƟ ons for research, local and naƟ onal nongovernmental agencies for development of recommended 
best pracƟ ces, and public interest organizaƟ ons and state and naƟ onal governmental agencies in a variety 
of areas.  

Judge Keller credits 
ExecuƟ ve Director 
Jim Bethke for the 
Commission’s success:  “The 
Commission is a refl ecƟ on 
of Jim’s personality—he is 
collaboraƟ ve.  He also has 
a great staff .  Everybody 
works really hard; they care 
about the job, they care 
about the Commission, 
and they are very 
knowledgeable.” Execu  ve Director Jim Bethke
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Project Examples: Local and Regional CollaboraƟ on

 Capital Defense

Smaller Texas counƟ es face special challenges in providing indigent defense.  They rouƟ nely lack 
a suffi  cient case volume to maintain a full-Ɵ me public defender offi  ce, yet relying on individual 
appointments someƟ mes proves ineff ecƟ ve.  This is especially true in capital cases.  When a prosecutor 
fi les a capital charge, a county can expect to incur from $150,000 to $1 million in defense expenses.  
Small counƟ es with limited budgets cannot aff ord a single case, much less mulƟ ple ones.  

In 2007, offi  cials in Lubbock concluded that they had a shortage of qualifi ed capital aƩ orneys, 
miƟ gaƟ on specialists, and invesƟ gators in their region.  The Commission worked with partners in 
Lubbock to conceive and implement the Regional Public Defender Offi  ce (RPDO) for Capital Cases 
(originally the West Texas Regional Public Defender for Capital Cases).  Based in Lubbock County and 
organized through inter-local agreements, the program is designed to provide quality capital defense 
while eff ecƟ vely managing costs.  A typical rural county will pay an annual fee ranging from $1,000 
to $10,000 as an “insurance” policy in the event that it must provide counsel in a capital case.  When 
a capital case is fi led in a parƟ cipaƟ ng county, aƩ orneys from the RPDO represent the defendant 
at no addiƟ onal cost to the county.  These capital-qualifi ed aƩ orneys come with invesƟ gaƟ ve and 
expert support.  In the fi rst two years of operaƟ on, the RPDO saved member counƟ es approximately 
$650,000.  In 2012, the RPDO actually returned $408,334 of unexpended county dues to parƟ cipaƟ ng 
counƟ es.22  The program began by serving 70 counƟ es.  Over the past four years, it has expanded 
to serve more than 155 counƟ es.  The RPDO, which is commiƩ ed to being “eff ecƟ ve, effi  cient, and 
ethical,” was awarded the Texas AssociaƟ on of CounƟ es’ Best PracƟ ces Award.  In addiƟ on, the RPDO 
was one of 20 model programs in the naƟ on awarded the 2009 Best of Category Award in the Criminal 
JusƟ ce and Public Safety Category by the NaƟ onal AssociaƟ on of CounƟ es.23 

By providing start-up operaƟ onal costs and parƟ cipaƟ ng in stakeholder meeƟ ngs throughout the 
region, the Commission has been instrumental in helping to launch, promote, and support this project.  
Because of the insurance policy provided by the RPDO, indigent capital defendants in over half of 
Texas’ counƟ es are served by a team of highly qualifi ed, specialized professionals, and parƟ cipaƟ ng 
counƟ es can rest easy knowing that a single case will not break their banks.

 Non-Capital Defense

When the Commission discovered extremely low appointment rates for misdemeanor cases in rural 
counƟ es in the Caprock region of Texas, and that many of these counƟ es lacked even basic elements of 
an indigent defense system, it decided to explore the possibility of adapƟ ng the RPDO to serve these 
unmet needs.  The Commission worked with the Texas AssociaƟ on of CounƟ es (TAC) to coordinate a 
meeƟ ng of Panhandle counƟ es interested in developing regional indigent defense programs.  At TAC’s 
request, the Texas Tech University School of Law agreed to take a parƟ cipaƟ ng role.  AŌ er a series of 
meeƟ ngs between county judges, Commission staff , and law professors from Texas Tech law school, 
the Caprock Regional Public Defender Offi  ce (CRPDO) was born.24  Ten counƟ es iniƟ ally opted to 
parƟ cipate in the program; since then, another six counƟ es have joined.  The CRPDO has the capacity 
to represent indigent defendants in misdemeanor, juvenile, and felony proceedings.25  As a result of 
the program, more indigent defendants are receiving qualifi ed counsel in a Ɵ mely fashion.
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Some of CRPDO’s cases are handled by Texas Tech law students under the supervision of aƩ orneys and 
professors.  This enables the offi  ce to access the University’s resources, and it provides students with 
courtroom experience that serves as a valuable opportunity to develop skills and foster a commitment 
to public service and indigent defense.  A recent parƟ cipant in the Texas Tech Criminal Defense Clinic 
explained the benefi ts of the program: “This opportunity has been great pracƟ ce experience.  More 
importantly, it has reinforced my belief that the criminal jusƟ ce system needs more aƩ orneys who are 
in this fi ght for the principle and not the money.”26

$700,000 US Department of JusƟ ce John R. JusƟ ce Grant 

The Commission teamed up with a seemingly 
unlikely ally to access federal funds to help repay 
the student loans of aƩ orneys who opt to work in 
the criminal jusƟ ce system.  Rather than exclusively 
focusing on obtaining money for public defenders, 
the Commission worked with the Texas District and 
County AƩ orneys AssociaƟ on, along with the Offi  ce of 
the Governor, to successfully develop and submit an 
applicaƟ on for federal student loan reimbursement 
funds that would be evenly split between public 
defenders and prosecutors.  The respecƟ ve 
agencies worked together to submit surveys to their 
consƟ tuencies and used the informaƟ on to design 
the program.  Each organizaƟ on collaborated with 
naƟ onal enƟ Ɵ es to help ensure the success of the 
applicaƟ on.  They also worked together to establish 
a distribuƟ on mechanism through the Texas Higher 
EducaƟ on CoordinaƟ ng Board.  Unfortunately, due 
to federal budget issues, the program has been cut 
each of the past two years and is in danger of not 
being renewed.  However, collaboraƟ ve eff orts such 
as these hold promise for future eff orts at improving 
the criminal jusƟ ce system.   

Timothy Cole Advisory Panel on Wrongful ConvicƟ ons

In 2008, the Texas Legislature passed House Bill 498, establishing the Timothy Cole Advisory Panel on 
Wrongful ConvicƟ ons (Panel).  Named aŌ er the fi rst person in Texas to be posthumously exonerated 
through DNA, the Panel was asked to prepare a study on wrongful convicƟ ons and make recommendaƟ ons 
for prevenƟ ng future wrongful convicƟ ons.  The biparƟ san panel, which was chaired by the Jim Bethke, 
was composed of legislators, policy-makers, judges, law enforcement offi  cials, representaƟ ves of the 
defense bar, and academics.  

The Panel brought together diverse stakeholders to help understand the sources of wrongful convicƟ ons and 
develop strategies for reducing the risk of future errors.  Within a year of convening, the Panel released a report 
outlining its fi ndings and proposing 11 recommendaƟ ons for reform.27  Two of the recommendaƟ ons became 

Shannon Edmonds, a former prosecutor 
who worked for Lt. Governor Ratliff  when 
the FDA was passed in 2001, praised 
the Commission for its collaboraƟ ve 
approach:  “It is good having an agency 
that is open and welcomes parƟ cipaƟ on 
from all stakeholders in the criminal 
jusƟ ce system.  This has allowed Texas to 
avoid some knock-down drag-out policy 
baƩ les that could have occurred if the 
[Commission] had taken an adversarial 
approach, which can be counter-
producƟ ve in the area of policy.”  As 
the Director of Government RelaƟ ons 
and a staff  aƩ orney at the Texas District 
and County AƩ orneys AssociaƟ on, Mr. 
Edmonds worked with the Commission 
to obtain federal money for repayment 
of student loans for prosecutors and 
public defenders.  He is also a member of 
the Commission’s legislaƟ ve workgroup.
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law, enacted by the Texas Legislature in 2011.  House Bill 215 aimed to reduce witness misidenƟ fi caƟ ons (the 
leading cause of wrongful convicƟ ons) by requiring all law enforcement agencies to adopt wriƩ en guidelines 
and policies incorporaƟ ng best pracƟ ces on conducƟ ng photo and live lineup idenƟ fi caƟ on procedures.  
AddiƟ onally, Senate Bill 122 removed procedural barriers to post-convicƟ on DNA tesƟ ng.  The remaining 
recommendaƟ ons conƟ nue to be under consideraƟ on for local and state acƟ on.   

Transparent and Open Government 

From the outset, the Commission asked itself how it could create a check on the system and make people 
responsible without overburdening them.  The Commission decided that meeƟ ng its oversight duƟ es 
required fl exibility, posiƟ vity, and transparency.  This approach is best refl ected in the Commission’s FY11 
Annual and Expenditure Report, which includes a discussion of how it monitors county compliance with the 
FDA: “The Commission staff  always strives to make monitoring reviews construcƟ ve, not puniƟ ve.”28  In an 
eff ort to achieve accountability and transparency, the Commission requires each county to electronically 
submit its annual indigent defense expenditure reports and biennial indigent defense plans.  In the fi rst 
year of implementaƟ on, some counƟ es did not have the capacity—or in some instances, the will—to abide 
by this direcƟ ve.  The barriers to compliance varied according to the localiƟ es.  The Commission granted 
non-reporƟ ng counƟ es a one-year waiver and sought to help each individual county idenƟ fy necessary 
resources to enable it to report electronically.  The Commission then sought to facilitate soluƟ ons, either 
by providing tangible resources (e.g., computer hardware), off ering its services (e.g., training), or making 
necessary connecƟ ons (e.g., having someone from the County InformaƟ on Resources Agency assist local 
offi  cials).  By 2005, Texas counƟ es were 100 percent compliant with expenditure reporƟ ng requirements.  
Similarly, as of 2010, all counƟ es submiƩ ed their indigent defense plans electronically.   

The annual Indigent Defense Expenditure Report, which is available to the public and policy-makers, 
provides a thorough snapshot of county expenditures and appointment rates.29 The reporƟ ng requirements 
are based on state law and administraƟ ve rules.  Each county’s indigent defense plan is also made available 
online to the public.30  While Commission staff  reviews each report and plan, the Commission does not 
have suffi  cient resources to conduct an onsite assessment of every county’s expenditures.  However, a 
thorough desk review is conducted on all 254 counƟ es.  The Commission also does not have the capacity 
to assess whether each county is actually complying with its indigent defense plan.  This is a challenge, as 
technical compliance with the reporƟ ng rules does not mean that a county is in fact meeƟ ng its obligaƟ ons 
to indigent defendants.  The Commission has aƩ empted to develop mechanisms to idenƟ fy those counƟ es 
most in need of addiƟ onal oversight or assistance. 

The Commission selects individual counƟ es for review based on objecƟ ve risk assessment scores and 
geographical data.  Where fi scal reporƟ ng issues are idenƟ fi ed, the Commission provides technical assistance 
to help bring the county into compliance.  In fi scal year 2011, the fi scal monitor traveled to 19 counƟ es, 
conducƟ ng formal reviews in 13 and providing technical assistance to the remaining six.  CollecƟ vely, 
these 19 counƟ es received grant disbursements totaling more than $1.3 million.  Indigent defense process 
reviews—some of which are requested by individual counƟ es—are more comprehensive and occur less 
frequently than desk reviews because of resource limitaƟ ons.  Process reviews include interviews, court 
observaƟ ons, and examinaƟ on of case fi les and court records.  Where issues are idenƟ fi ed, counƟ es 
submit formal responses to outline how they will remedy the problems.  Upon request, Commission staff  
provides technical assistance.  Through discreƟ onary grants and resource development, the Commission 
has also improved accountability and transparency within the counƟ es.31  
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Project Example: Bell County’s Fair Indigent Defense Online Program

In 2010, Bell County received funding to create Fair Indigent Defense Online (“FiDO”).  This important 
innovaƟ on captures data to eff ecƟ vely manage the delivery of local indigent defense services.  The system 
tracks defendant profi les, indigency determinaƟ ons, aƩ orney assignments, case-processing informaƟ on, 
aƩ orney hours, and fee payments.  Not only has this streamlined the defense and informaƟ on-sharing 
process, making it more eff ecƟ ve and effi  cient, it also has provided key data to policy-makers as they review 
their indigent defense delivery system.  Commission funding also helped to make the system exportable 
to other counƟ es with only applicable hardware costs.  This allows counƟ es to adapt the program to their 
needs at a much lower cost than starƟ ng from scratch.

Project Example: Defender Contract Standards 

One previous challenge facing Texas was a lack of uniformity in the systems for aƩ orney appointment.  In 
an eff ort to bring fairness, consistency, and transparency to the appointment process, the Commission 
adopted contract defender rules in 2006.  The rules require counƟ es to have an open aƩ orney applicaƟ on 
and selecƟ on process, set maximum caseloads, and give defenders access to experts and invesƟ gators.  
The rules are designed to provide some guidance, while allowing counƟ es fl exibility in their processes.  

In creaƟ ng the standards, the Commission brought representaƟ ves from county government, judges, 
aƩ orneys, and experts to the table.  The working group used naƟ onal standards as its guidelines, adopƟ ng 
some as mandatory and others as best pracƟ ces.  Andrea Marsh of the Texas Fair Defense Project was part 
of the working group.  She explained its eff orts to create a workable and equitable system:  “There was a 
percepƟ on at least that contracts were not being distributed fairly.  We wanted to bring transparency to 
prevent that, or show it was not happening.  The goal was a fair, neutral selecƟ on process that could be 
created by having general rules and principles to provide conƟ nuity, but fl exibility to refl ect local needs 
and issues.” 

The Commission’s Website

Perhaps the greatest testament to the Commission’s commitment to transparency is its website.  All 
tasks undertaken by the Commission and all reports issued by it and the counƟ es are available on the 
Commission’s website.  Not only does this site provide easy access to criƟ cal informaƟ on by serving as a 
clearinghouse for publicaƟ ons and documents, it also tells the story of indigent defense reform in Texas. 
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CONCLUSION

Texas, through the work of the Commission—and, more importantly, the work of Texas counƟ es and 
courts—has made much progress in improving the delivery of indigent defense services and access to 
counsel to defendants in need.  At the center of the improvements to indigent defense are Texas’ 254 
counƟ es.  Because of the Commission’s respect for local control and commitment to ensuring that those 
responsible for providing defense take ownership of their projects, local actors are held accountable 
for any shortcomings and given credit for their successes.  Through its discreƟ onary grant program, the 
Commission encourages creaƟ vity and forward-thinking strategies for providing indigent defense, which 
starts at the local level.  Instead of top-down mandates for county governments that may not suit the 
individual needs of Texas counƟ es, the Commission uses the local knowledge of those who are ulƟ mately 
responsible for delivering indigent defense services in their county.32

Unfortunately for counƟ es, spending for indigent services has more than doubled since the passage of 
the FDA in 2001, due largely to more defendants passing through the system.  Commission funding—
instrumental in improving the system—has increased from its iniƟ al level, but sƟ ll covers only 30 percent 
of the increased costs incurred by counƟ es since the passage of this law.  This leaves the lion’s share of 
the fi nancial burden on the backs of counƟ es.  The Commission’s pending legislaƟ ve budget request seeks 
to close the funding gap and share more equally in the funding of this consƟ tuƟ onal requirement.33  In its 
eff ort to support counƟ es, the Commission is currently asking the State to:

 Restore funding and authority to use all previously designated sources of revenue.  

Prior to Texas’ 2011 LegislaƟ ve Session, the Commission was permiƩ ed to roll forward the 
unexpended balance in its Fair Defense Account every biennium; since then, the Commission’s 
unexpended funds – intended for indigent defense – have been held by the State as a means to 
balance the state budget.  Designated revenue collected from court fees and costs are intended 
to support the Commission in its eff orts to allocate funds to counƟ es for the improvement 
of indigent defense services.  The impact of the arƟ fi cial ceiling placed on the Commission’s 
appropriaƟ on during the 2011 LegislaƟ ve Session has resulted in a reduced revenue stream and may 
shiŌ  an even greater fi nancial burden onto county taxpayers to adequately provide indigent defense 
services.  

 Close the unfunded gap for the provisions of the FDA with General Revenue.  

The right to counsel for those who cannot aff ord it is also grounded in Texas law, yet, as discussed 
earlier, NO general revenue is appropriated for indigent defense.  The enƟ re appropriaƟ on for indigent 
defense is derived from dedicated court fees and costs.  At a minimum, the State should provide 
general revenue to help counƟ es meet the obligaƟ ons to suffi  ciently cover the increase in expenses 
for indigent defense that they have shouldered since the passage of the FDA in 2001.  

As the Texas Supreme Court recently noted, “A criminal defendant’s right to counsel—enshrined in both 
the United States and Texas ConsƟ tuƟ ons—ranks among the most important and fundamental rights in a 
free society.”34  With the support of the incoming 83rd Texas Legislature, and the conƟ nued commitment of 
the Commission, counƟ es, and courts, Texas can conƟ nue the path forward to ensure that the fundamental 
right to counsel and fairness in court proceedings ensues in each of Texas’ 254 counƟ es. 
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NOW THEREFORE, BE IT RESOLVED that the Texas Judicial Council 
recommends that the Texas Legislature:

 Restore access to all dedicated funds for indigent defense 
by reinstaƟ ng esƟ mated appropriaƟ on authority and by 
reestablishing unexpended balance authority between 
biennia to the Commission; and,
 

 Close the “unfunded” gap that is being borne by counƟ es for 
the addiƟ onal indigent defense costs that they have incurred 
due to the mandates of the Fair Defense Act of 2001. 

– RESOLUTION of the TEXAS JUDICIAL COUNCIL 
   Signed by the Honorable Wallace B. Jeff erson, Chair35
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